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I. Scope of Application 
 
1. These General Terms and Conditions of Sale and Delivery (hereinafter referred to as 

"AVL") apply to all contracts for the supply of products ("Products") or other services, 
including purchase and delivery contracts (hereinafter "Contracts"), concluded by an 
Eissmann Group Automotive company (hereinafter " EGA ") with customers. EGA 
hereby expressly objects to the validity of any conditions of purchase issued by the 
customer or any other agreements. These shall not become part of the contracts even if 
EGA unconditionally carries out the contracts in the knowledge of terms and conditions 
of the customer which conflict with or deviate from these General Terms and Conditions. 

 
2. Verbal agreements are only binding for EGA if and as far as EGA confirms them in 

writing. 
 
3. The current versions of the AVL shall also apply to future offers and contracts with the 

same customer, without EGA having to refer to them again in each individual case. 
Updated versions of the AVL will apply if the Customer agrees to the updated version or 
does not object in writing to EGA within one month of the date of notification of the 
updated version. 

 
II. Offers and specifications 
 
1. EGA's offers are subject to alteration. 
 
2. The information contained in brochures, catalogues, newsletters, advertisements, price 

lists or in the documents belonging to an offer, together with drawings, illustrations, 
technical data, delivery times, weight, dimension and performance specifications are 
always subject to alteration and do not lead to an agreement on the condition of the 
products, unless they are expressly designated as binding in the order confirmation or in 
other documents. 

 
3. EGA reserves the right of ownership and copyright to models and samples, as well as to 

cost estimates, drawings, illustrations and other documents. They may not be made 
available in writing to third parties without the prior consent of EGA, they may only be 
used for the purpose of executing the contracts and they must be returned to EGA upon 
request. Third parties also include companies associated with the customer in terms of 
personnel or corporate law. 

 
III. Conclusion of contract and alteration of products 
 
1. EGA is only obligated to supply products and to maintain a delivery capacity, as far as 

this is expressly agreed in a contract. 
 
2. The order by the customer is considered legally binding to conclude a contract. A 

contract is only concluded if EGA confirms the delivery within ten calendar days after 
receipt of the order or in writing (e.g. by letter, e-mail or fax) or if they carry out the 
delivery during this period. The content of the order confirmation is relevant for the 
content of the contract. If the order confirmation differs from the order of the customer, it 
shall nevertheless be authoritative if the customer accepts the delivery or service of EGA 
without reservation or even unconditionally performs the same. 

 
3. EGA reserves the right to carry out minor and customary changes to the products. EGA 

is also entitled to change the products, as far as this is the result of a technical 
development of the production processes and / or the products and the change is 
tolerable for the customer. 

 
 
IV. Prices 
 
1. Unless otherwise agreed in writing, the prices and conditions stated 

in the order confirmation or the prices and conditions in the 
documents (such as the price list) referred to in the order 
confirmation shall apply. 

 
2. All prices are "ex works" (EXW INCOTERMS 2010) plus statutory 

VAT. Taxes, fees, duties, charges and contributions incurred in 
connection with the delivery of the products shall be borne by the 
customer. Unless otherwise agreed, the customer also bears the 
costs for packaging, loading, freight and installation of the products. 

 
3. EGA reserves the right to change prices accordingly if, after conclusion of the contract, 

cost reductions or cost increases occur, in particular due to collective bargaining 
agreements, material and energy price changes or changes in public charges or taxes, 
unless the performance of the contract is completed within two months after the 
conclusion of the contract. Cost increases are proven to the customer on request. 

 
V. Delivery times and deadlines 
 
1. Dates for the delivery (delivery dates or delivery periods) are only binding if they are 

expressly agreed as such. An agreed deadline for delivery (delivery period) shall only 
commence upon receipt of the order confirmation by the customer or upon occurrence of 
the time event named in the order confirmation. The observance of the delivery dates 
and delivery periods requires that the customer has met all his obligations, in particular 
to obtain information, technical data and documents, in a timely and duly manner. 

 
2. Compliance with the delivery dates and deadlines by EGA is subject to timely and 

correct self-delivery, unless EGA can be held responsible for the incorrect or late 
delivery or non-delivery. 

 
3. Agreed changes or amendments of the original scope of the contract after the conclusion 

of the contract extend or postpone the original delivery dates or deadlines appropriately. 
 
4. Force majeure and other external events that are not foreseeable and cannot be averted 

by utmost reasonable care (e.g. fire, natural disasters, floods, war, unrest, terrorism, 
strikes, legitimate lockouts, official / sovereign measures) shall release EGA from their 
obligation to perform for the duration of the disturbance and the extent of its effect. If a 
condition of force majeure continues for a period of more than eight weeks, each party 
shall be entitled to withdraw from the contract or terminate it without notice if the contract 
is a continuing obligation. 

 
VI. Delivery and passing of risk 
 
1. If commercial terms are agreed on the type of delivery, the interpretation of the 

Incoterms of the International Chamber of Commerce in the version valid on the day of 
the conclusion of the contract shall apply. 

 
2. Deliveries are made "ex works" (EXW Incoterms 2010), unless otherwise agreed in 

written form. The risk shall pass to the customer as soon as EGA has provided the 
products for collection at the agreed delivery date or within the agreed delivery period at 

the place of delivery specified in the order confirmation. This also applies if partial 
deliveries are made or EGA has taken on other services (such as assembly). EGA will 
notify the customer of everything necessary to have the product collected. 

 
3. If, in exceptional cases, a shipment by EGA is agreed upon, EGA will ship the products to 

the destination specified by the customer. This shall happen - also with regard to the 
packaging - at the expense of the customer. EGA is entitled to determine the mode of 
shipment (in particular the carrier and the shipping route) and the packaging to their best 
judgement. The risk shall pass to the customer in the cases of sentence 1 upon receipt of 
the notification of the readiness of dispatch or, if the latter is not provided for in the 
contract, at the latest upon handing over the products to the forwarder, carrier or other 
transport person. This also applies if partial deliveries are made. EGA only provides 
insurance upon the instructions and costs of the customer. The customer shall be 
responsible for the discharge as well as the bearing of the costs of unloading. 

 
4. If, pursuant to VI.3. of the AVL, the shipment cannot be made by the agreed transport 

mode or is unable to reach the agreed place or within the agreed time, EGA and the 
customer shall agree on an alternative solution. Any additional costs resulting from the 
alternative solution shall be borne by the customer, unless EGA can be held liable for this 
impossibility 

 
5. EGA is entitled to partial delivery to a reasonable extent. Industry-standard excess or short 

deliveries of the agreed quantity are permissible. 
 
6. For continuing delivery contracts, EGA and the customer will agree on demands and 

sorting for approximately equal partial quantities; otherwise, EGA shall be entitled to make 
the determination at their reasonable judgement. If the contract volume is exceeded by the 
individual calls of the customer, then EGA shall be entitled to the delivery of the surplus, 
but not obligated. EGA may charge the customer the excess at the prices valid at the time 
of the call or delivery. 

 
7. If the customer infringes upon his obligation to cooperate, unless he is not responsible for 

this, so that the acceptance of the product is delayed or if he is in default of acceptance, 
the customer must bear the additional expenses resulting therefrom. These include, in 
particular, the storage costs of at least 0.5% of the net invoice amount of the product in 
question for each commenced month and any other costs incurred. EGA reserves the right 
to assert further claims. 

 
8. If the customer infringes upon his obligation to cooperate, unless he is not responsible for 

this, so that the acceptance of the product is delayed or if he is in default of acceptance, 
EGA shall also be entitled after failed reminders to ship the products to the customer at 
their own risk and expense. 

 
9. The risk of accidental loss and accidental deterioration of the product shall pass to the 

customer at the latest with the delay of the customer with regard to his duty to cooperate or 
with default of acceptance. 

 
10. As far as EGA is tied to supply and this results in damage to the customer, the customer 

shall be entitled to compensation. However, this claim for damages shall be limited to 0.5% 
of the net order value of that part of the total delivery which cannot be used on time or 
according to the contract because of the delay in delivery, per completed week of delay in 
delivery, however, not more than 5% of the net order value of that part of the total delivery 
whose delay in delivery cannot be used on time or not in accordance with the contract. The 
right of the customer to withdraw or cancel the contract under the legal conditions, and to 
demand claims from the AVL pursuant to XIV. due to the delay in delivery shall remain 
unaffected. 

 
11. If EGA is tied to supply, the customer shall, at the request of EGA, declare within a 

reasonable period of time, at which time the delivery is to take place. 
 
VII. Intermediaries 
 
 If the customer wishes to have one or more intermediaries acting between the customer 

and the EGA, this requires the prior consent of EGA. However, EGA will not refuse 
consent if the customer is liable, in addition to the intermediaries they have named, for 
outstanding claims and compliance with the terms and conditions between the customer 
and EGA, as well as for their own liabilities. The customer shall accept this commitment 
obligation, in particular the liability obligation, as soon as he has named one or more 
intermediaries and EGA has confirmed this. 

 
VIII.Payment and invoicing 
 
1. Unless otherwise agreed, the customer shall pay EGA invoices within 25 calendar days 

after delivery and receipt of the invoice without deductions. 
 
2. When transferring to one of the bank accounts specified by EGA, the unconditional credit 

on the bank account of EGA will be considered as payment. If EGA accepts the payment 
by cheque or bill of exchange, the unconditional credit in the EGA account will be 
considered as payment. In the case of payment by cheque or bill of exchange, the 
customer has to pay discount and bank charges as well as the resulting taxes. 

 
3. EGA will take no responsibility that bills of exchange or cheques are submitted, protested 

or collected in a timely and due manner. 
 
4. If the customer is delayed with payment in full or in part, EGA shall be entitled to demand 

the statutory default interest. Furthermore, the customer is obligated to pay an 
administration fee of 5% of the payment amount in arrears. The assertion of further 
damage remains reserved to EGA. 

 
5. If, after the conclusion of the contract, there is a major deterioration or change in the 

circumstances of assets of the customer which would endanger EGA's claim for the 
consideration, or if such a situation existed at the time the contract was concluded, without 
EGA being aware of it, EGA may refuse performance in retrospect until performance of the 
consideration. A significant deterioration is particularly likely in foreclosures against the 
customer, rejections of an important loan, surrendering uncovered cheques and cheque 
and bill protests. In such cases, EGA may expose the customer to an appropriate period of 
time for performance of the consideration or sureties. If then the consideration or security 
is not provided, EGA is entitled to withdraw from the contract or to terminate the contract if 
the contract is a perpetual obligation. 

 
6. If an instalment payment has been agreed and the customer is in arrears with the payment 

of at least one instalment, the remaining debts from the contract shall become due 
immediately. 

 
7. The customer is only entitled to set-off and to exercise a right of retention, even in the case 

of a complaint, if his counterclaims have been legally established or approved by the EGA. 
 
8. Payments (including partial and interim payments) are always used to settle the oldest 

debt item and the accrued interest as well as the administration fee. 
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9. For the set-off in insolvency, the customer and EGA, pursuant to § 94 of the Bankruptcy 

Regulation, shall agree on the following: In the event of insolvency of the customer, 
claims of EGA against the customer with the opening of insolvency proceedings shall be 
due, even if they would not be due at this time. In the case of a court order for a 
preliminary insolvency proceeding, the payment obligations shall fall due with the court 
order. This also applies vice versa for claims of the customer in the case of the 
insolvency affecting EGA. 

 
IX. Retention of title 
 
1. The products delivered by EGA remain the property of EGA ("reserved goods") until full 

payment of all claims arising from the contract underlying the delivery has been made. 
 
2. In case of seizure or other interventions of third parties concerning the reserved goods, 

the customer shall notify EGA thereof immediately in writing, so that EGA may raise 
third-party objections pursuant to § 771 ZPO (Code of Civil Procedure) and other 
measures to protect the ownership of the reserved goods. The customer shall assist 
EGA in securing and enforcing the property rights of EGA. As far as the third party is not 
in a position to reimburse the court or out-of-court costs incurred by EGA pursuant to § 
771 ZPO (Code of Civil Procedure), the customer shall be liable for the loss incurred to 
EGA. 

 
3. If the reserved goods are combined or inseparably mixed with other goods that do not 

belong to EGA, EGA acquires co-ownership of the new object in the ratio of the value of 
the reserved goods (final invoice amount including value added tax) to the other 
connected or mixed objects at the time of combining or mixing. If the connection or 
mixing takes place in such a way that one object of the customer is to be regarded as 
the main object, it shall be agreed that the customer transfers co-ownership of the new 
object to EGA in the ratio of the value of the reserved goods (final invoice amount 
including VAT) of the other connected or mixed objects. The customer is obliged to 
disclose the required documents to EGA at any time upon request for the purpose of 
determining the co-ownership share of EGA. 

 
4. The processing or transformation of the reserved goods by the customer is always 

carried out on behalf of EGA. If the reserved goods are processed with other objects not 
belonging to the customer, EGA acquires co-ownership of the new object in proportion of 
the value of the reserved goods (final invoice amount including value added tax) to the 
other processed objects at the time of processing. The customer is obliged to disclose 
the required documents to EGA at any time upon request for the purpose of determining 
the co-ownership share of EGA. 

 
5. The customer will store the reserved goods to which EGA has sole or joint ownership 

free of charge for EGA. The customer is obliged to treat the reserved goods with care; 
he shall, in particular, be obliged to insure these goods at his own expense against 
damage, destruction and loss sufficiently to the replacement value. 

 
6. The customer shall be entitled to sell the reserved goods in the ordinary course of 

business. The customer hereby assigns the claims arising from the resale of the 
reserved goods, whether processed, connected, mixed or not, in the amount of the claim 
of EGA from the contract for the delivery of the products to EGA. EGA accepts this 
assignment. The customer has the revocable right to recover the assigned claims. The 
right to recover the claim of EGA remains unaffected. EGA will not recover the claims 
and will not revoke the collection authorization as long as the customer meets his 
payment obligations and is not in default of payment. If EGA so requires, the customer 
shall be obliged to disclose the assignment to his customer and to provide EGA with the 
information required to assert the rights of EGA and to hand over the documents. 

 
X. Packaging 
 
1. Unless otherwise agreed, the products will be provided unpackaged and not protected 

against rust by EGA for collection. As far as this is agreed with the customer, EGA will 
ensure that the packaging, means of protection and / or transport are at the expense of 
the customer. 

 
2. Own packaging will be taken back by EGA at the place of delivery stated in the order 

confirmation during normal operating hours. The packages shall be returned cleaned, 
free from impurities and sorted by the type of packaging. In case of non-fulfilment of the 
aforementioned obligations, EGA is entitled to charge the customer with the resulting 
additional costs for cleaning and sorting, unless the customer is not responsible for the 
non-fulfilment of the obligations. 

 
XI. Defects 
 
1. The customer must inspect the products for defects immediately after delivery and notify 

any defects in writing immediately, but no later than seven calendar days after delivery. If 
defects cannot be detected despite proper inspection (hidden defects), they must be 
reported to EGA in writing without delay, but at the latest within five calendar days after 
their discovery. If the timely written notification is omitted, the products shall be 
considered approved. In this case, the claims for such defects are excluded. This does 
not apply if EGA has not disclosed known defects. 

 
2. If a shipment by EGA has been exceptionally agreed upon, and if the delivery is 

incomplete or transport damages are externally recognizable, the customer must notify 
the transport company immediately upon deliver. If transport damage is clearly visible 
externally, this shall be reported to the transport company in writing (e.g. by fax, letter or 
e-mail) within seven calendar days after delivery. EGA must always be notified of the 
damage claim in writing. 

 
3. Unless otherwise agreed, the contractual quality of the products shall result exclusively 

from the agreed product specifications. Properties of samples and specimen shall only 
be binding as far as they have been expressly agreed as the quality of the products; the 
agreement must be in writing. Details of quality and durability as well as other details 
shall only be granted if they have been expressly agreed upon and labelled. 

 
4. In the event of a quality defect, EGA shall have the right to perform a subsequent 

fulfilment within a reasonable grace period set by the customer. EGA may choose the 
type of subsequent fulfilment. EGA may refuse to provide subsequent fulfilment if it 
involves a disproportionate effort. The customer is entitled to withdraw from the contract 
or to reduce the purchase price if the subsequent fulfilment fails, is unreasonable for the 
customer, is unjustifiably refused by EGA or does not occur within the reasonable period 
set by the customer. In the case of insignificant defects, the resignation is excluded. In 
the case of a partial service, the customer can only withdraw from the entire contract if 
the partial service is demonstrably of no interest to him. The resignation is excluded if 
the customer is solely or largely responsible for the circumstance that would entitle him 
to resign or the circumstance for which EGA is not responsible at a time when the 
customer is in default of acceptance. In these cases the customer shall remain obliged to 
provide a return service. 

 
5. In the case of subsequent fulfilment, EGA shall be obliged to bear the expenses required 

for the subsequent fulfilment, in particular transport and material costs. If EGA, in 

accordance with the contract, was originally not required to install the product, the 
subsequent fulfilment does not include the removal of the defective product or the 
reinstallation of the replacement product. In this case, removal and installation costs are 
not additional costs and need not to be borne by EGA within the scope of subsequent 
fulfilment. 

 
6. There are no claims for quality defects, as far as the condition of the product after transfer 

of risk through faulty or negligent treatment or storage, excessive use, the use of 
unsuitable equipment, improper construction or assembly work, improper further 
processing, product modification or repair, the installation of unsuitable third-party parts or 
the use of unsuitable foundation are concerned. The same applies if the product is 
exposed to unsuitable chemical, electrochemical or electrical influences after the transfer 
of risk. 

 
7. Claims for defects do neither exist if deterioration of the product results from a change in 

the product which is typical of the nature of the product and of the functioning of the 
product (e.g. product wear and tear). 

 
8. Regress claims of the customer against EGA pursuant to § 445a BGB (German Civil Law) 

only exist as far as the end user is a consumer. 
 
9. A claim of the customer for damages only exists in accordance with the mandatory legal 

regulations and the following regulation in XIV. of the AVL. 
 
XII. Legal deficiencies 
 
1. As far as the rights of third parties are in conflict with the contractual use of the products, 

the customer shall inform EGA in writing immediately of the assertion of such third party 
rights and grant EGA all powers and authorities necessary to protect and defend the 
products against the asserted third party rights at their own expense. 

 
2. To the extent that third party rights conflict with the contractual use of the products, EGA 

will at its own discretion remove the rights of third parties or their assertion, procure the 
rights of use from the third party at their own expense or replace the products, so that they 
no longer infringe the rights of third parties if and as far as this does not affect the 
contractual conformity of the products. 

 
3. The customer shall be entitled to withdraw from the contract or to reduce the purchase 

price if the subsequent fulfilment pursuant to XII.2 of the AVL is intolerable for the 
customer, unjustifiably refused by EGA or if EGA does not comply with the request for 
subsequent fulfilment within a reasonable period set by the customer. In the case of only 
insignificant impairment of the contractual use of the products, the resignation is excluded. 

 
4. Claims for infringement of industrial property rights or copyrights of third parties are 

excluded if this breach is based on an instruction of the customer, an unauthorized change 
or non-contractual use of the products by the customer. 

 
5. A claim for damages in accordance with the statutory provisions and the regulations in XIV. 

of the AVL only exists if EGA knew or ought to have known the conflicting rights of third 
parties. 

 
XIII. Limitation period for claims 
 
 Claims for quality defects and legal deficiencies lapse after 12 months after delivery of the 

products to the customer. This does not apply (i) to any claims mentioned in XIV of the 
AVL, (ii) for cases of regress pursuant to §§ 445a, 445b BGB (German Civil Law) in 
conjunction with § 478 BGB (German Civil Law), as far as the end user is a consumer, and 
(iii) for products pursuant to § 438 (1) no. 2 BGB (German Civil Law); in cases (i) to (iii) the 
statutory limitation periods shall apply. 

 
XIV.Liability 
 
1. EGA is fully liable in the event of culpable injury to life, body and health caused by EGA, its 

legal representatives or their agents. 
 
2. EGA is liable for their own intent and gross negligence as well as for intent and gross 

negligence of their legal representatives and agents. As far as EGA or its legal 
representatives and agents are not guilty of intent and there is no case according to XIV.1 
of the AVL, the liability is limited to the foreseeable damage typical for the contract. 

 
3. EGA is also liable in case of culpable breach of such obligations, the achievement of which 

makes the execution of the contract possible in the first place and on whose observance 
the customer regularly trusts and may rely, by EGA, its legal representatives or agents. As 
far as EGA, its legal representatives and agents are not guilty of intent and there is no 
case pursuant to XIV.1 of the AVL, the liability is limited to the foreseeable damage typical 
of the contract. 

 
4. EGA is also liable in the case of a fraudulent concealment of a defect or assumption of a 

guarantee. In the latter case, the scope of liability depends on the guarantee statement. 
EGA is also liable in cases of mandatory legal liability, for example under the Product 
Liability Act. 

 
5. For data loss at the customer’s place, EGA is liable only up to the level of the typical 

restoration costs, which arise despite regular, modern data backup. 
 
6. Apart from that, the liability of EGA - for whatever legal reason - is excluded. 
 
7. The customer shall inform and consult EGA immediately and comprehensively, if the 

customer wants to lay claim to EGA in accordance with the above regulations. The 
customer must immediately give EGA the opportunity to investigate the claim. 

 
8. Should the customer consider a recall or a similar protective measure regarding the 

products, he will inform EGA immediately thereof in writing. The customer will agree 
measures for product recalls and similar product protection with EGA. The parties will 
cooperate in the best possible way in such cases. EGA has developed a system for 
tracking product series and serial parts (traceability system). The customer shall also 
undertake to establish and maintain a reliable system for tracking product series and series 
parts. The customer will also oblige their supply chain customers to introduce and maintain 
reliable systems for tracking product series and series parts. Any expenses and damages, 
if these result from the fact that the customer or their customers did not introduce or 
maintain these reliable systems for the tracking of product series and serial parts (e.g. 
increase of the number of products affected by a recall due to missing traceability), the 
customer cannot be reimbursed or have parts replaced by EGA. 

 
9. As far as the liability of EGA according to the above regulations is excluded or limited, this 

also applies to the personal liability of the bodies, legal representatives, employees, 
employees and agents of EGA. 

 
XV. Return of production equipment 
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 As far as the customer has provided EGA with production equipment, EGA may demand 
the immediate return of the production equipment after the fulfilment or termination of the 
contract for which the production equipment was intended. Should the customer not take 
production equipment back despite the request of EGA, the customer shall bear the 
resulting costs, in particular the storage costs. 

. 
XVI. Place of performance, place of jurisdiction and applicable law  
 
1. Unless otherwise agreed, the place of performance for the delivery and the other 

services in accordance with the contracts shall be the headquarters of EGA. 
 
2. The exclusive place of jurisdiction for all disputes arising from these AVL and the 

contracts shall be the headquarters of Eissmann Deutschland GmbH. EGA may also sue 
the customer at its own discretion at its general venue. 

 
3. For the AVL and the contracts exclusively German law under exclusion of the UN sales 

law (CISG) shall apply. 
 
XVII. Miscellaneous provisions 
 
1. The customer is not entitled to assign rights or claims from this AVL or a contract to third 

parties without the prior written consent of EGA. 
 
2. Alterations and amendments to these AVL must be made in writing in order to be 

effective. This also applies to changes concerning the requirement of the written form. 
 
3. The invalidity or unenforceability of one or more provisions of these AVL shall not affect 

the validity of the remaining provisions of these AVL. The same applies in the event that 
these AVL do not contain a regulation which is necessary per se. The parties shall 
replace the ineffective or unenforceable provision with the legally permissible and 
enforceable provision that most closely approximates the meaning and purpose of the 
invalid or unenforceable provision. If these AVL are incomplete, the parties will reach an 
agreement with the content they would have agreed upon for the purposes of these AVL 
if the breach of the rules had been known at the time the agreement was concluded. 


